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INTRODUCTION

On Septerhher JRIRIWR, California Governor Jerry Bro®@n sifned Into la®@ Assenlbly
BiIl’'1238 {AB 12385, @hich adds s¢stlon 78805 to e California Governthent Code
0Governthent Code). By its ¢fipress lanBuage] the sestion only applies to the City of San Di¢go.
Go¥#t CodeB 78003%#). AB 1238 thandates #hat fhe Clity provide sovera8¢ ander e federal
Sosfal Sesurity sysimr!l1 for all ethployees RBo are not covered ander a defined benefit plan.
Govlt CodeB 7800.8%¢). AB 1388 takes ¢ffect Janmary T/ 2Q13.

AB 1238 ®as adopted by the Callfornfa Le8islatare fLe8Islatere) as a spesial 1a@
theaning the City Is thie only Dlosal pablis ¢thployerD sovered by e theasare. See Govit
Cod¢B 7866 S(IHHE). The Ledislatare thade e follo@Ing findings in rtlation o AB 12381s
adoption:

The LeBislatere finds and deslares #hat a spesial 1a®@ Is nesessary
and that a 8¢neral la® cannot he thade applicahle Rhin e
theaning of S¢stion 16 of Article IV of #he California Constitation
becamse of, e anifu¢ sircathstanses in the Clity of San Diego ®@1th
respeet to retirethent benefits.

' AB 1288 de¢fines e federal Sosial Sesaelty systorh as Diie old afe¢] sarvivors| disability] and Bealth insaranse
pro¥isions of the federal Soslal Sesarity Act 682 U.S.C. S¢s. JQ1 ¢ sedrh.0 Gotit CodeR 7868. 365¥615.

* AB 1288 provides] DTHe refairethents of #is sestion sBall not apply @i reQard to replasing or sBanging an
¢thployeris defined sontelhution plan that @as In plase on July I/ 2019/ anless ¢ defined sontelhation plan @111
replase or chanfe¢ e ethployerls ¢fisting defined heneflt plan.D Got¥l CodeB 7800.8(dH.
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See AB 1238 tHuesof, Californfa Le8islative Session 2381 1¢ROTR, Chapter 483 bshaptered
Sept. )8, 2Q1BY, at Hitpy/FR@Rledh . cn. Sowipah T T{IB I Fashial_T3QI(
12867 1238 bill 20120230 chaptered.pdf.

The Lefislatarels adoption of AB 1288 follo®@ed Yoter approval of Proposition B 'in
Jane 2012/ Riich athended e San Diego Charter 6Charter) to reforth retirethent beneflts of Clty
¢thployees. Proposition B r¢Gulres fhat all Clty offisers and ethployees, ¢@ee¢pt s@orn polise
offieers/ inttfally Hired or assathing offise on or after the ¢ffestive date of Proposition B
tJaly 20 217, the date e approved Charter athendhent Ras shhaptered by the Callfornia
Seeretary of State shall partieipate only In a defined sontrihation plan/ not the Cityls defined
benefit plan. San Diego Clharter® 13€. See also San Dieo CharterBR 186/ 181.

Proposition B 8ives the San Diego City Counsil §Counsil) dissretion] sabjest to #he Cliyls
theet and sonfer obligations ander the Meyers(Milias(Bro®@n Ast fIMMBAY and applisable
federal la@s/ to deterthine @Bethier or not offisers and erthployees ander Proposition B @111
reseive Soelal Security In addition to any defined sonteihation plan established for fhese offisers
and ¢thployees. AB 1238 takes a®ay that diseretion. THe desision about @hether City offlisers
and ¢thploytes @11l receive Soelal Sesurlty ander Proposition B Bas Inst¢ad been thade by he
Le8islatare and e Governos, @ith approval of AB 1238.

This Offis¢ Has been asked fo 8ive its opinfon as to the 1eQality of AB 1238, This Le¢gal
Opinfon analytes state sonstitetional Issaes related fo AB 1248,

QUESTION PRESENTED
Is AB 1238 1¢8al ande¢r state 1a@?
SHORT ANSWER

A sourt Rould 1ikely find fhat fhe Lefislatare ¢Qseeded its antlhorlty in adopting
AB 1238/ thaking ¢ 1¢8fslation ll¢egal on the Srounds that 1t Yiolates the California Constitation
§Constitation).) The le@islation 1iRely Infiinges on the plenary amthority of charter cities| ander
fhe Dhorhe ruleD dosteine of, the Constitation] to set cothpensation of #helr offlstrs and
¢thployees, @ibich Is a thanielpal affalr. HoReVer] the §uestion of Rbether state 1¢8islation
Infring¢s on the Phorhe raled pro¥isions of ¢ Constitation is a gaestion of 1a®? for a somrt o
deside. A soumrt thay also deterthine that AB 1238 Violates the restristion on spesial statates, in
artlele 10/ sestion 16 ofibe Constitation] if#he somrt deterthings there Is no rational relationsBhip
het@een e purpose of AB 1238 and the sinfling ost of fhis City.

) All references In this Le§al Opinfon to DConstltationD thean fhe DCallfornia Constitation/D t@sept Rere the United
States Constitailon Is e@pressly referensed.


http://www.leginfo.ca.gov/pub/11-12/bill/asm/ab
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DISCUSSION

I THE STATE CONSTITUTION IS A LIMITATION ON THE AUTHORITY OF
THE LEGISLATURE TO ACT.

As a 8¢neral rule/ the acts of the Lefislatare are presathed to be sonstitational Dantil the
contrary Is sbo®n.U City and County of San Francisco ¥. Industrial Accident Commission,
183 Cal. 37}, 288 §122€) beltation and Internal §uotations orthitted). The California Suprethe
Court Bas ¢fplained that a statate @111 not be Beld anconstitational anless fts Flolation of
fandathental 1a®@ 1s sle¢ar and palpable:

DIt Is only @Ben fhey thanifestly Infrin8¢ sothe pro¥ision of the
constitetion that they san be declared Yold for that reéason. In sase
of dowbt] ¢very presathption] not elearly Insonsistent Rt e
lan8uaf¢ or sebfestithatiee] Is to be thade In favor of the
constitetionallty of ¢ ast. The poRer of deslaring la®@s
anconstitational should bhe ¢eRercised Rith eftrerhe camtion] and
never Where serloas doubt ¢fists as to the sonflist.

1d. at 28R. D] ARl Intendthents favor e efQereise of the Lefislatarels plénary asthority: If there Is
any doubt as to th¢ Le8islatarels po@er to ast in any 8iven sase] e doubt sBould be resol¥ved In
favor ofithe Lefislatarels astion.D County of Riverside $. Superior Court, )& Cal. 8th 278/283
62€R)Y (County of Riverside) bsitations and Internal uotations orthitted).

Ho®R¢vex] fhe Constlitution Dis a lithitation or restristion on the poRers of the
Le8islatare.D Id. This theans that the Lefislatere Dthay ¢f¢reise any and all 1¢8islative poRers
@hich are not e@pressly or by nesessary Ihplication denfed to 1t by the Constitation.D Id. A somst
deelding Rcthier the state LeBislatare Bas ¢Qseeded Tts asthority ander e Constitation] BdoJes)
not look to th¢ Constitation to deterthine @bether e [Leislatare Is anthorided to do an ast] but
only to s¢¢ If it Is probiblted.D /d. feftations and Internal §aotations othitted).

The Suprethe Court ¢@plained that In desiding Pbether the Lefislatare Bas efceeded its
autBority fo ast] a coust thust b¢ guided by rales of Deonstitational sonstrastion.D Id. bsiting and
guoting Methodist Hospital of Sacramento v. Saylor, 8 Cal. )d 688/ 621 61927109.

II. AB 1248 LIKELY VIOLATES THE “HOME RULE” PROVISION OF THE
CONSTITUTION, AT ARTICLE XI, SECTION 5, BECAUSE THE STATE LAW
INFRINGES ON THE CITY*S AUTHORITY OVER OFFICER AND
EMPLOYEE COMPENSATION, WHICH IS A MUNICIPAL AFFAIR.

A. S8 Didgd i§ $ ChSredy City Withiih thé MeSiing 3f the COUSHEOH, With
AQthrity £ GYvérh its ORY “MOKIBIESE AffHirs.”

San Di¢8o is a eharter eity under the Constitation] @ith autlority to ¢establish a retirerhent
systerth for cothpensated publie offisers and ¢thployees. The Cltyls retirethent systerh Is set forth
In #he Charter. See San Diego Charter] art. IX. The Mhothe raleD pro¥ision at artisle X1/
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sestion SEaﬁg ofihe Constlitation Grants fo eharter sities plenary asthority over Hhhanicipal
affales/D free froth any constraint ithposed by 8eneral la® and sabfect only to sonstitational
lithitations or applisable federal 1a®. See Cal. Const. art. XI/B 88aj E* Parte Braun, 131 Cal.
203/ 209 §120¥; Bishop v. City of San Jose, 1 Cal. }d 86, &1 §12629; Committee of Seven
Bhousand v. Superior Court (City of Irvine), 88 Cal. }d 321/ 888 (1288). The¢ Diorhe ralel
pro¥ision ®as Menadted apon e prineiple fhat the thanicipality iself Rne® hetter Rbiat i
@anted and needed than the state at lar@el and to 8ive that thanicipality the ¢efclusive privitege:
and @Bt o ¢nast direst 1¢8islation Rilch @Pould sarey out and satisfy Its Rants and needs. Dh
State Building & Construction %rades Council of California v. City of Vista (City of

Vista), 83 Cal. 3th 837/8836 §2Q12 (City of Vista) bsiting and quoting Fragley v. Phelan,

126 Cal. 38}/ )87 (r822yy.

While ¢harter sities are free to Bovern fhelr Dhanicipal affales/D they are sabjest to and
sontrolled by applicable state 1a®@s that relate fo thatiers of state®@ide soneern/ re@ardless of the
proVisions In thefr earters. Cal. Const. ast. XI/B 8faf. See also Baggett v. Jates, )2 Cal. )d 128/
1)6 612829 tDASs to thatters @Bich are of state@ide consern, BoReVver] Borhe rule charter efffes
rethain sabjest to and controlled by applicable 8¢nceral state 1la®s reQardless of e provisions of
thelr sharters.l bgaoting Bishop, T Cal. )d at 615.°

The Guestion of PHether the state Le@islatare Bas Infrin8ed on a eBarter eftyfs autiprity
o¥¢r thanicipal affairs s a §aestion of la@ for a re¥i¢®Ing cowrt to decide. The California
Saprethe Court Bas set forthh Dan analytisal frathe®ork for resolving @Eethier or not a thatter falls
R1thin the Borhe rule avthority of harter sities.D City of Vista, 83 Cal. 8th at 886 belting
California Federal Savings & foan Assn v. City of Fos Angeles, 88 Cal. }d 1/ 16 §122159.

First] a court thust deterthine PHcthier the sity ordinanee at isswe
r¢@ulates an astiVity that can be harasterified as a Dhhanicipal
affale.D Second! the court Dhust satisfy liself that the case presents
an actgal confliet bet@een Jlosal and state 1a@f.D Third, the counrt
thast decide PBether the state 1a® addresses a thatier of Ustate®@ide
consern.D Finallyl the court thust deterthine @Biether the 1a@ is
breasonably related to . . . resolationD of #hat soneern and
Dnarro®ly talloredD fo avold annesessary Interferenee in losal
fovernance. UIf . . . fh¢ court Is persaaded that the sabfect of the
state statwte is one of state®@ide consern and that the statate Is
reasonably related to its resolation Jand not enduly broad in s

* Artisle X1 sestion 8§a) states:
1t shiall be cothpetent in any ity sharier to pro¥ide fhat the sity Boverned thereander thay thake
and ¢nforse all ordinanses and r¢8ulations In respest fo thanisipal affalrs, sabjest only to
restelstions and lithitatlons pro¥ided In #hielr se¥eral sBarters and in respest fo offier thatiers ey
shall e sehjest fo Qeneral la@s. Clty sBarttrs adopied purssant fo #ils Constitation shall sepdrseder
any ¢Risting eBarter] and Pith respest to thanisipal affalrs shall sapersede all [a@s Insonsistent
iBere@ith.
8 Egathplés of state 1a@s applicable to sBarter clles are e Ralph M. Bro®n Ast] re¢lating to open and pablis
theetings] and the Californla Pablis Resords Ast] r¢lating to disslosare of pablle dosathents. In e sontegt of
¢thploythent thatiers/ e MMBA Is an ¢@athple of a 1a® applisable to §¢neral la® and sBarter slties] aliks.
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s@eepl/ then fhe conflisting charter ity theasare seases to be a
thariidipal affaiel pro tanto and the Le@islatare Is not profiibited by
article X1/ section 8bah froth addressing the state®@ide dithensfon by
fts o@n tallored ¢enasthents.D

ld. at 886 feftations orhitted).

In declaring an aetivity a thanicipal affalr or a state®Ide sonsern/ e Suprethe Court Bas
camtioned that cousrts thust Davold the error of sothpastentalitation, fhat fs] of sordoning off an
¢ntlre ar¢a of Soverntherntal activity as ¢ltfier a thanicipal affalr or on¢ of state@ide soncernDd’ Jd.
at 887 beftation and Internal Guotations orhittedy.

ITHh¢ §uestion PHetber in a particvlar case the Borhe rale
proVisions of the California Constitation bar ¢ application of
state la® to charter cities turns ulifthately on e theaning and
scop¢ of thi¢ state 1a®@ In Gauestion and the rele¢vant state
constitational proVisions. Interpreting that 1a® and those¢ previsions
presents a 1¢8al Guestion] not a fastmal one. Courts assord Great
@eight to the factmal record that the Lefislatare Bas sothpiled, and
also to any relevant fasts establishied In #lal sonrt procoedings.
Fagctual findings by the LeQislatare or e trial court] BoReVver, are
not eontrolling. The desision as to Phat areas of §oVernanee are
thanicipal eonserns and @Bat are state@ide coneern Is gliithately a
1¢8al one.

Id. at 888 psitations orhitted).

B.  Thé D&3isidhh ABYGt Whit Rétiyeimsiit Beiefies ) Pro#i8s t) City Offiders
58 EmpI)yses i§ $ MOHISIASE ALfSir.

Applying #iis analytical frathe®ork to the present Issuel the first Guestion a reFieRIng
court @111 constder s RBethier a desision ahout PBat retirethent beneflts to provide to City
offlsers and ethployees Is a Dhanicipal affair.D
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Artisle X1/ s¢stion 86h) of e Constitation se¢ts ont a nonefelusive list of core sateBories
hat are by definition Dthanisipal affales.D Johnson v. Bradley, 8 Cal. 8th )89/ )28 §1292). This
list of sore¢ thani¢ipal affairs inclades sothpensation of thunisipal offisers and ¢thployees. Cal.
Const.] art. XI/B Bbbﬁ.“ A publis ¢thployeels pension sonstitaies an ¢lethent of sothpensation.
Betts v. Board of Administration, 31 Cal. )d 889/ 863 £1274).

The Californfa Saprethe Court Bas repeatedly soneladed fhat cothpensation pald by a
sBarter sity or somnty to Tts oWn ¢thployees 1s a thanleipal affalr and no# sabjest to re8ulation by
he state Lefislatare. See, e.&., Sonoma County Or§anization of Public Employees v. County of
Sonoma, B Cal. Jd 220/ J166317 §127929 (Sonoma County)y San Francisco Eabor Council v.
Reents of Bniversity of California, 8 Cal. }d 788[ 788/ 7921 t1288) brefesting effort by state
Le8islatare to sothpel i¢ Re§ents of the University of California to pay pre¢valling ®Rages to
aniversity ethployees on e basis that ander artiele IX/ sestion 9 of #i¢ Constitation) e
Uni¥ersity of California ¢njoys an astonothy 1ike fhat of elharter sfties snder article X1 sestion 8
of #he¢ California Constitationt, County of Riverside, )& Cal. 8th at 39 §Bolding state 1¢8islation
refairing binding arbitration of losal lahor dispuies mnconstitational on 8rounds that it ¥iolated
sonstitational pro¥ision at arti€le X1/ sestion 3(B), @Bish provides fhat e Boverning body of
¢ash sounty Pshall provide for e nathber] cothpensation] fensre] and appolntthent of
¢ethployeesDfy People ek rel. Seal Beach Police Officers Assin v. City of Seal Beach, )& Cal. )d
891/ 608/ n.11 §12838j fstating salari¢s of local ¢ethployees of a sharter ity sonstitate thanisipal
affalrs and ar¢ not sabfest to 8¢neral 1a®s@.7

In the resent City of Vista desision] #he Suprethe Court Beld fhat e statels prevhilihgd
Rafe 1a®@ Whish refmires that cerfain thinithath @age levels he pald to contract Rorkers
sonstrasting public Porks/ is not a state@ide consern and] therefore] a eharter ity is not
thandated to sothply Rith it. City of Vista, 83 Cal. 3th at 866. The Court relied on the earlier

§ Artisle X1/ sestfon 8§b) of e Constitation states:

1t shall be sothpetent In all slty eBarters to pro¥ide] In addition to those pro¥visions allo@able by

s Constltation] and by the 1a@s of the State for: §1§ e sonstltntion] r¢fulation] and BoVernthent

of #he sity polise foree §2§ sahBovernthent In all or part of a sity 639 sondust of elty ¢lestions and

68) plenary authority is hereby §ranted, sahfest only to the restristions of this artlslel to provide

therein or by athénddhent iiereto] the thanner In PBich] the thethod by PHich e tithes at Rhlch

and the terths for @BIcH the several municipal officers and employees Bhose compensation is paid

By the city shall be elested or appointed) and for #ielr rethovVal, and for their compensation, and for

h¢ nathber of deputies] slerks and otfier ethployees that each sBall Bave, and for e sothpensation/

theiliod of appointthent] Gualifications] ténare of office and rethoval of such deputies| sleeks and

ofi¢er ethployets.
fltallss added.d
T There are sértaln ¢thploytheni(related state la@s at are applisable fo sharter sities] desplie e Borhe rale
pro¥isions of attlsle X1 s¢stlon 8§b§ of e Constitation. These state la®s deal RIS prosedaral aspests of fhe
relationsfiip bet@een a sBartdr sity and is ethployets| spesifisally the Pablis Saféty Offisersi Prosedaral Bill of
Rights, @hish protvides prosedaral protestions to polise offisers) and e thest and sonfer refairethents of e
MMBA/ ®@Bbish se¢ts forth sertain sollestive harBalning prosedares heiReen public afency ¢thployers and thelr
resofnited ¢ethployee orfanirations. County of Riverside, )& Cal. 8th. at 387 beiting Baggert v. Jates, YD Cal. )d
128/ 1)6 §128%0t, People ek rel. Seal Beach Police Officers Assin v. City of Seal Beach, )& Cal. )d 821 §12830p).
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Sonoma County and County of Riverside €asts| and noted #at Deothpensation of pablis
¢thployees Is not a state®@ide coneern justifying state 1a®@ Interferense In #he agtonorhy of
Inde¢pendent Bovernthental entities.D City of Vista, 88 Cal. 8th at 86} bsitations orhitted).

The Callfornia Cowuet of Appeall Fourth Appellate Distrist] Bas sonsladed #hat pénsions
ar¢ thanieipal affalrs in a ease invol¥ing #is Clity. In Orimm v. City of San Diego, 98 Cal. App.
Jd )} 61279 the court e@plained that sharter sities Dean thake and enforee all ordinanses and
r¢Bulations re8arding thanicipal affalrs sahjest only o the restristions and lithitations ithposed by
fhe ity charter] as @¢ll as conflisting pro¥isions In e United States and California
Constitations and preethptive state [a®.D Id. at )7. The court stated fhat article X1/ sestion 8fh) of
thie state Constitation] 8ives Dfall po@er to sharter sities to provide for e sothpensation of thelr
¢thployees. It Is ¢lear #hat provistons for pensions relate to sothpensation and ar¢ thanisipal
affairs Rthin fhe theaning of the Constitation.D /d. bsiting and §uoting City of PoBney v. Board
of Administration, 87 Cal. App. )d 621/ 622 §12780. DA sity counsills desision reBarding a
pension systerh thast he uplield anless ¢@pressly probiblted by the sty eBarter.D Frimm, 98 Cal.
App. )d at )8. See also Estes v. City of Richmond, 232 Cal. App. 3d 8)8/ 833 51967) bstating that
pensions of poliee offlsers and firefi@ters are a thunicipal affalr In ¢Barter ity and souneilts
desision to plase fature ethployees ander a different pension systeth thast he apheld anless
¢@pressly probiibited by ity sharter).

C.  Théyd i§ $ih A9 COiflist BatRed AB 1248 18 Prdgdsitioh B.

The second Gaestion a redie®@Ing cowrt thast sonsider In deterthining PBether the state
Le@islatare Bas violated the Thohe ruleD dostring Is REiether there Is an astual conflist het@een
fhe losal la® and he state [a®@ In Guestlon.

The California Suprethe Court Bas ¢fplained fhat a somrt asked to resol¥e a putative
conflist het@een a state statote and a charter sity theasare Dinitlally thast satisfy liselfihat the
case presents an actmal conflist het@een the £Ro. If It does not] a sholse het@Reen the sonelasions
ithanicipal affalel and Astate@Ide sonsern? Is not refaired Y California Federal Savings & Foan
Assin, 88 Cal. )d at 1¢. DTo #he ¢ftent difficalt sholses betReen sorthpeting slaiths of thuni¢ipal
and stat¢ Bovernthents can he forestalled In #is sensitive area of constitational 1a®] they oudibt fo
be} sousts ean avold thaking sush annesessary sbolses by earefully Insuring that fhe purported
confliet fs in fact a Q¢enuine one] anresolvable short of €hoosing bet@een one ¢enastihent and the
other.D Jd. at T&(17.

The Lefislatare adopted AB 1288 In r¢sponse fo Proposition B, @Bish pro¥vides e
paratheters for a defined contefhution plan for offisers and ethployees ander Proposition B/ as
follo®s:

This [Defined Contelhation] Plan shall theet the [¢8al refuirethents
¢stablisBhed ander #he United States Internal Revenae Code In order
to allo® thie City fo retaln Its Soefal Security Safe Harbhor Statas/
ander ¢ Internal Revenae Codel as athended, anless #he City
¢nrolls In the Soelal Seemrlty Systerth ander the resteletions
¢stablisBed Beremnder. . . .
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The Clty shall not sontrihste in ¢fsess ofDWb of an Offiserls or
¢ethployeels cothpensation] as reguired by the Internal Revenae
Code as athended] fo defined contrihution retirerthent assounts for
that Individaal offiser or ethployee. For a Uniforthed Pablie Safety
Offiser] #he City thay sontribute ap to T1% of that Offiserls or
¢rthployeels eothpensation to His or Ber defined sontribation
retirethent account. The Clty thay ¢lest to refenroll in the Sosfal
Seeurity Systeth] provided ihat the Cltyls total sost for retirethent
benefits do not ¢fseed 2.284 for ¢ash Offiserls or endployeerks
c¢othpensation] or 11% for Uniforthed Pablis Safety Officers.

The ithplethentation of #his sestion sBall be sabjest to the
reGairethents of applicable la®@ Inclading/ bat not 1ithited o/
applicable lahor relations la@s and the refulrethents of the Internal
Revenae Codel as athended.

San Di¢8o Charter § 18€.

Proposition B 8i¥¢s diseretion to e Counsll] sabjest to e reguirethents of applicable
la®@s/ inglading e Soefal Security At §SSAJ and #ie MMBAL to proVvide Sosial Sesarity
benefits to City offisers or ¢thployees Inftially Bired or assshing offise on or after July 20/ 2012.
There Is a stated desire ander Proposition B for thie Clty to rethain out of Sosial Sesarity by
pro¥iding a retirethent beneflt that serves as a Dsafe BarborD or BJFederal Insaranse Contrihations
Act FICA replacerhent plan.0® AB 1288 ¢lithinates e Counell’s diseretion: 1 thandates Sosfal
Seeurity soVerage.

Herel there Is a §¢nuine sonflict bet@een AB 1288 and Proposition B. Proposition B
proVides amtority to the Counsil fo deterthine REcther to pro¥ide a defined sontefhation plan
only or a defined sontelhution plan In sonfanstion R1th Soefal Security. AB 1238 ¢lithinates e
Counglilfs diseretiont, it thandates Sosfal Security. AB 1288 also takes aWay diseretion froth #ie
City in n¢8otlations @ith its reso@nikted ¢thployee or8anidations r¢8arding Ithplethentation of
Proposfifon B.

8 See Internal Revenae Servise Pablication] Di¥alek Reference Galde for Pablle EmployersD §Feb. 3019, at

Bitp: FFRR®.1rs. Qo¥pubFirs(iefepublic ¢thployers outréach fmide.pdf The Rafes of a state or logal Governthent
¢thployes @Bose ¢ethployer Bas RIdra®n froth Soslal Sesurlty are sabfest to Soslal Secarity tafies anless e
¢thployee is a thethber of a retirethent systedh thalntained by #ie Qovernthental ethploydr hat provides at least a
thinitheih level of retirethent henefits. LR.C. B ) 121§P)GB)(E). A defined contrihution retlrethent plan satisfles e
thinitheh retirethent benefit refuirethent bsafe Barbor) for a partlenlar ¢thployes Phien at 1east 7.8% of the
¢thployee’'s cothpensation {s allogated o Bis or Bier retirethent account. Treas. Reg. §)1.) 12180 70¢25eHERITIIBTAD.
The 7.8% refuirethent applies only ap to the Sosial Sesurity @afe base/* @Bish Is surrently §118)168 per year. See
Treas. Re@. $)1.)1213)E)2, ¢eQathple snder sabsestion bejRELHTBY.
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As #Bis Offlee Bas previomsly advised,? Proposition Bis tmhplethentation Is sabjest to the
theet and confer reGulrethents of #he MMBA/™ and the City Bas been actively engafed In labor
negotiations Rith s reco@nired ¢rhployee or8anitations re8arding Ithplethentation of
Proposition B. On Ostober 1] 2&1%, the Council approved a tentative a8reethent @1t the Clityls
resognited ethployee or8anittations to athend e Cityfs Sappletental Pensfon Savings Plan ¢
Hourly 6SPSP¢HY plan dosahent fo proVide an Interith defined sonteihwtion plan for all
¢ethployees Bired on or after July 20 2017, @Eo are ineli@ihle for the defined beneflt pension
plan. San Di¢go Ordinance QUBIPA6 §O«t. 2/ 2017%);, San Diego Resolation REIO7EBI §Ost. 2/
2Q129.

The Cityfs sontribations ander the interith plan are set at ¢ thagithath athount allo@ed
ander Proposition B. The Interlrh plan is intended to be in plase antil e Clty is able to sothplete
labor neg@otlations @1th its ihpacted ethployee orfanittations and establish a perthanent defined
sontribation plan for affected ethployees.

Ithplethentation of AB 1288/ @ik takes ¢ffect Janvary 1/ 201), thandates nlodifisation
of the Interith defined contrihution plan besamse the Cltyf's sontribations to the defined
sontrihution plan] as ne8otlated and approved, and to Soefal Security, @111 ¢eReeed e
contrihution 11thits established by Proposition B.1!

? See Clty Atthy Report 2R12¢13 §Jane 7/ BQ1BY; Clty Aty Report BR12¢17 EJane 29/ BQ1%).

18 THis Legal Opinfon does not address #he state sollestive barBaining Issaes rélated o Ithplethentation of AB 1238,
HoRever] We note that retlrethent heneflts are a thandatory sabpest of bar@alning. Clovis Bnified School District,
PERB De¢s. No. 1363 §20€%2). THey are a forth of @afes o] thore spesificallyl deferred sothpensation] @Bish assraes
o ethployees as a resulf of thelr ethployrhént relatlonskip. Id. Farther] Sosial Sesurlty benefits refuire ethployer and
¢thployee sonteibailons so fhey Fethbody both deferred Rafes and a redaestion of ¢thployeest Rafes.D Id. The
Californfa Pablis Ethploythent Relatlons Board PERB) Bas stated that any ¢léstion related fo Soslal Seearity 1s a
thandatory sabjest of bat@diding, Id. Therefore] If Ithplethentation of AB 1288 Is refuired] ¢ Issads related to
ithplethentation thast be dissassed at the barfalning table by e City and the representatives of fhe Cliyls
r¢eso8nided ¢ethployee orfaniations.

Tt fs also ithportant to note that an ¢ethployee orfanidation thay not bar8aln a®ay Individual statatory or sonstitational
rigfts) @Which flo® froth somrses omtside e sollestive barBaining a§reethent self. San Bernardino Public
Employees Ass'n v. City of Fontana, @7 Cal. App. 8th 1218/ 1228 §1298) belting Bright v. City of Santa Clara,

1} Cal. App. )d 18R} §192898). See also California Beachers’ Assin v. Parlier Bnified School Dist., 187 Cal. App.
)d 178[ 18} §12838) folding hat a sollestive harBaining aBreethent could not Ralde benefiis o PBich ethployees
@ere statatorily entitled). Therefore] anotier Issae ralsed RNE AB 1288 1s Rhetlher i could be sonstraed as an
Individeal statatory right of an ¢thployee fo reselve Soelal Secamrity If the ethployee Bas only a defined sontelhution
retirethent plan. If the Clty enters info a goll¢stive barfaining a8reerhent RItH e Cleyls recofnided ethployee
orfanidations #at does not sothply Rith AB 1238/ iiere 1s sk of 1iifation by Indi¥idamal ethployees, Rbo view

AB 1238 as pro¥iding a stafatory right fo Soesfal S¢sumrity henefits.

™ In addition] #he only @ay that Clty erhployees corld be tade ¢1i8ible to partisipate in Soslal Seearlty on

Janmary 1/ 2813 @ould be to reduse e ¢thployet and ¢thployer sontribhutions fo e Intdrith plan fo helo® the safe
Barbor level. The sothbined ¢ethployer and ¢thployée sontelbailons sould not ¢fseed 7.89% of an endptoyeets
cothpensation.
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Farilier] ander the federal Sosfal Seemrlty systeth] the Clty thust thake contrihutions ¢gual
o 6.2 persent of an ethployedis sothpensation] as defined by e SSA. With e Cltyls
sontrihation 11thits ¢stablished by Proposition B AB 1238 reduses e sontribations e City thay
thake to any defined eontrfhution plan e Comnell desires to estahlish for post(Proposition B
¢rthployees.

It thay be¢ possible for #ie City to cothply @itlh AB 1238 by redueing ts defined
sonteihation plan for ¢ethployees ander Proposition B so #at the City no lon8¢r pro¥ides a Dsafe
BarborD or DFICA replasethent plan/D thaking #he ¢thployedst Ra8es suhfest to ethployer and
¢thployee Sosfal Sesurity tafies. Butl this Rould conflict R1th e positions the City and its
resofnikted ¢ethployee or8anittations Bave taken at the bar8aining table.

A sourt 1s 1ikely to deterthing fhat e ¢lithination of #his Counslil dissr¢tion to deterthine
@iether or not to provide Soefal Sesuelty benefits to offleers and ethployees ander Proposition B
presents an astsal eonflist het@een Proposition B and AB 1238. AB 1238 also ¢lithinates e
Cityls plenary astlority to se¢t cothpensation as 1t desires, Rithout state thandates.

D. AB 1248 D)&§ Nt Sét Forth § COiditnditng StdeéRidé Cdérin

THe third Issoe a revieRIng conrt thust address s Riether AB 1388 addresses a thatter of
state®@ide sonsern. The Suprethe Court fas ¢@plained:

The phrase Dstate@ide sonsernD Is thas nothing thore fhan a
soneeptual forthula ¢thployed In afd of #he judicial thediation of
jarisdistional dispsetts bet@Reen sBarter slties and the Lefislatore/
one #hat facfally diseloses a fosms on ettramunicipal concerns as
the starting point for analysis. By r¢guiring/ as a sondition of state
1¢8islative saprethasyl a dithénsion dethonstrably transsending

Identiflable thanicipal Interests] e phirase resists #ie Invasfon of
arcas Phich are of Intrathural conseen onlyl preserving sore Valaes
of sBarter elty Bovernthent.

Wh¢n a gouet InValidates a sbarter slty theasare In favor of a
conflisting state statate] the result does not nesessarily rest on e
sonelasion fhat fhe sabjest thatter of the forther s not appropriate
for thunielpal re@ulation. It theans/ ratfier] fhat ander e Bistorical
eirsathstanses presented] the state Bas a thore sehstantial Interest In
the sabfest than the sharter eity.

In gas¢s presenting a trate sonflist hetReen a charter sity theasurer(
Phether taf or refulatbry{ and a state statote] therefore] the BinGe
of desision Is #Hi¢ identifisation of a convincing basis for 1¢8islative






